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July 25, 2001 

Marina, California






7:00 p.m.

Draft Minutes

1. Call to Order/Roll Call:

President Brown called the meeting to order at 7:00 p.m. on July 25, 2001.

Board Members Present:

David Brown – President

Tom Moore – Vice-President 

Marion Bryson

Emmette Randle, Jr.

Kenneth Nishi

Board Members Absent:

None.

Staff Members Present:

Mike Armstrong, General Manager

Lloyd Lowrey, Legal Counsel 

Dave Meza, District Engineer

Suresh Prasad, Accounting Supervisor

Connie Chavoya, Administrative Services Officer

Rich Youngblood, Water Conservation Specialist

Paula Carina, Executive Assistant/Board Clerk

Audience:

Thomas Barkhurst

President Brown asked legal counsel if items could be added to the agenda and, if so, under what conditions?  Mr. Lowrey stated that emergency items along with items that came to the attention of the Board after the agenda had been posted, for which there is an immediate need to take action, can be added to the agenda.  If the Board makes these two findings on an item, the action requires a two-thirds vote of the Board to add it to the agenda.    
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President Brown asked Mr. Armstrong if there was a need to take immediate action on anything not on the agenda?  Mr. Armstrong replied that on July 23, 2001, after a session with representatives of the SEIU bargaining unit, issues arose that requires immediate action.  Mr. Armstrong suggested first adding a closed session item to conference with the labor negotiator; second, an open session item for possible action on approving the MOU; and thirdly, adding another open session item regarding a possible pay increase for non-represented employees.  President Brown asked if the need for this action arose after the posting of the agenda?  Mr. Armstrong affirmed that it did.

Director Nishi stated that the non-represented employees pay increase is not relevant as an item requiring immediate action.  It should have been noticed on the agenda.  Mr. Lowrey clarified that at the June 27, 2001 meeting two resolutions were adopted regarding the SEIU Memorandum of Understanding and a matching pay raise for the non-represented employees.  When the union represented employees did not accept the proposal approved by the board, the subsequent resolution, which was predicated upon the terms of the union employees resolution, became inoperable.  Therefore, the two actions are entwined and the need to take action on one predicates the need to take action on the other.  Director Nishi reiterated that he felt the noticing was incorrect and that these are two separate issues and the non-represented employees’ resolution is not tied to anything.  Mr. Lowrey stated that the Board has to find that there is a need for coordination and linkage, and the need to take immediate action is necessary for the represented employees.  Director Bryson asked if the three items could be voted on separately?  Mr. Lowrey affirmed that they could.

On motion by President Brown, seconded by Director Bryson; the Board agrees to add SEIU MOU Negotiations to the agenda in closed session, with the finding that the issue arose after the agenda was posted and it requires immediate attention.  The motion was passed.

President Brown
-
Yes

Director Bryson

-
Yes


Director Randle
-
Yes

Director Nishi

 
-
Yes






Vice-President Moore
-
Yes

On motion by Director Bryson, seconded by Vice-President Moore; the Board agrees to add an open session item for possible action on the SEIU MOU to the agenda.  The motion was passed.

President Brown
-
Yes

Director Bryson

-
Yes


Director Randle
-
Yes

Director Nishi

 
-
Yes






Vice-President Moore
-
Yes

On motion by Vice-President Moore, seconded by Director Randle; the Board agrees to add an open session item on possible action for non-represented employees based on the findings provided in the first motion.  Director Bryson asked for Mr. Armstrong’s or Mr. Lowrey’s opinion as to what the penalty to the District would be if it were decided to not act on this issue 
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tonight and wait a month?  Mr. Armstrong stated that the Board has had a taste of the level of uneasiness that has permeated the workplace as a result of actions/statements having been made over the past month with regard to this issue.  Mr. Armstrong feels that it is extremely important that the Board put the item to rest if it can so that the agency can focus on work and not these other issues.  Director Bryson asked if the urgency stems from the disquiet found among the employees of the MCWD.  Mr. Armstrong stated there is a need to show good faith in negotiations and act on this issue, and if the Board so decides, it is the proper and right thing to do.  Director Nishi stated that he understands what Mr. Armstrong is saying but is the process legal?  Why was this not on the agenda last week or on this agenda?  Director Nishi still does not think the two items are linked.  Mr. Armstrong stated that he agreed with Counsel that the items are linked, and as the Board has found the first two items are necessary, he urges that the third item is also found as necessary and along with Counsel feels that this meets the legal test.  Mr. Lowrey stated that there is no doubt that the issue arose after the agenda was posted and the seventy-two hour time had passed, which satisfies the first issue.  The second issue is if there is a need for immediate action, and if the Board feels the pay for the non-represented employees is as important as the pay for the represented employees, that satisfies the second issue.  Director Nishi stated that when the Board agreed on the resolution it was unanimous and there were no complaints from non-represented employees and if the Board takes action on the MOU this is a no-brainer.  President Brown commented that if the Board is going to consider approving the MOU, after seeing a taste of employee discontent, the last thing the Board would want to do is to satisfy the Union or vote to give them something not yet agreed upon, and grossly disrespect the non-represented employees.  He feels that the hypocrisy of saying all employees should be treated equally, with respect to pay raise, and then voting against it would be appalling.  Director Bryson asked legal counsel to once again clarify the rules for adding an item to an agenda already posted.  The motion was passed.

President Brown
-
Yes

Director Bryson

-
Yes


Director Randle
-
Yes

Director Nishi

 
-
No






Vice-President Moore
-
Yes

Mr. Armstrong suggested that after Oral Communications the Board move into closed session to consider the two items in closed session and then consider the items that are linked immediately thereafter in open session.  President Brown concurred. 

2. Oral Communications:

None.

On motion by President Brown, seconded by Vice-President Moore; the Board recess the regular meeting and move into closed session for the purposes stated.  With a vote of 4-Ayes, 1-No, 0-Absent, the motion was passed.  
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The Board entered into closed session at 7:24 p.m.

6.
Closed Session:


A.
Pursuant to Government Code Section 54956.9



Conference with Legal Counsel – Existing Litigation



Case:
Sabillo vs. MCWD


B.
Pursuant to Government Code Section 54957.6 (Added to agenda)



Conference with Labor Negotiator



Agency Designated Representative:
Mike Armstrong



Employee Organization: SEIU Local 817

7.
Possible Action on Closed Session Items:

The Board returned from closed session and entered into open session at 8:30 p.m.  No action was taken in closed session.

Mr. Armstrong stated that Resolution No. 2001-40 was being distributed to the Board and to the public that would approve and memorialize the agreement with SEIU.  Mr. Lowrey read aloud Resolution No. 2001-40 and stated that the only changes from Resolution No. 2001-34 that the Board approved on June 27, 2001, are the increases in compensation.  Mr. Armstrong, as agency designated negotiator, recommended that the Board consider salary increases for the three years as 8% the first year, 4% the second year, and 3% the third year, as this was the only outstanding issue that went back to the table.  Mr. Thomas Barkhurst stated the 8%, 4% and 3%, as it has been presented, was what the MOU should read and would appreciate the Board voting in favor of the increase.  He felt the union would then agree to sign the contract upon the Board’s approval.  

Mr. Lowrey added that the amended MOU would be available at the District office for any member of the public wishing to review it.

On motion by Director Randle, seconded by President Brown; the Board approve Resolution No. 2001-40 to approve the MOU with the salary adjustments as stated.  President Brown commented that he suspects it is the sense of the Board that if they vote to approve this, it is because the Board has always had a demonstrated policy that cost of living increases would be in line with a cost of living index.  The Board is appreciative of the additional work the union has done in demonstrating that perhaps in the past certain increases have not been in accordance with the increases of the San Francisco area index historically used by the District.  Any approval of the new MOU with the 8%, 4%, and 3% increases, is not indicative in any way of any agreement of the concept that the Board is doing this because of any supposed equivalency in the duties of union or non-union employees as opposed to the General Manager.  Vice-President Moore 
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7.
Possible Action on Closed Session Items (continued):

agreed.  Director Nishi commented that the Board needs to move on and work as a team.  Director Bryson stated that the cost of living index information was not presented correctly at the time of the first negotiations session and that the 8% increase would just catch the employees up whereas 5% would have left them behind. The motion was passed.

President Brown
-
Yes

Director Bryson

-
Yes


Director Randle
-
Yes

Director Nishi

 
-
Yes






Vice-President Moore
-
Yes

Mr. Armstrong stated that he had a document that he would like to correct.  President Brown recessed the meeting from 8:40 p.m. until 8:44 p.m.

3. Action Items:

Consider Adopting Resolution No. 2001-41 to Approve a Three-Year Salary Adjustment for Non-Represented Employees and to Make All Changes in the 2001-2004 MOU Applicable to All District Non-Represented Employees (Added to agenda):

Mr. Lowrey distributed copies of Resolution No. 2001-41 to the Board and to the public for review.  Vice-President Moore commented that he was not comfortable with the order of the “Whereas” paragraphs in the Resolution.  Director Bryson inquired if paragraph 4 referred to the correct Resolution number?  Discussion on changing the wording followed.  Vice-President Moore noticed that the resolution stated the increase would become effective on July 1, 2001.  Can the District pay retroactive to that date?  Mr. Lowrey explained his interpretation of the laws and shared several cases that had gone before the courts.  The District cannot pay retroactively, except in collective bargaining.  Director Nishi asked why the General Manager was able to receive retroactive pay without a collective bargaining unit?  Mr. Lowrey stated that the point of the General Manager’s payment was prospective and not retroactive and that was the point of the revision at the July 19 meeting.  Vice-President Moore asked if the District is considered to be in collective bargaining with the non-represented employees?  Mr. Lowrey stated that the increase could be paid as prospective pay as of August 1, 2001.  Vice-President Moore asked if the employees would then lose the increase for July 2001?  Mr. Lowrey stated that they would loose the increase for July, or the Board could give the non-represented employees and increased rate of pay that would be equivalent.  Director Nishi asked if increase could be as of August 1, 2001 and the District could give a lump sum comparable to thirty days pay per employee?  Discussion followed.

Director Bryson moved that the item be tabled.  Vice-President Moore seconded the motion.  With a vote of 5-Ayes, 0-Noes, 0-Absent, the motion was passed.
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3.
Action Items (continued):

President Brown moved to item 3-B while legal counsel was out of the room working to amend Resolution No. 2001-41, because item 3-A required legal counsel’s contribution.

B.
Consider Changes to the District High-Efficiency Clothes Washer Rebate Program:

Vice-President Moore removed himself from the dais citing conflict of interest.  Mr. Youngblood introduced this item.  

On motion by Director Bryson, seconded by Director Randle; the Board not change the policy. If a customer has a conflict with the decision made by staff, they can always request that it be brought before the Board for further review.  Director Nishi suggested that the effective date be removed from the policy.  With a vote of 2-Ayes, 1-No, 1-Abstained, 1-Absent, the motion failed.

Director Nishi made a motion to change the policy to allow anyone who purchases a washing machine on the Energy Star list to be eligible for a rebate.  Legal counsel returned to the room.  Director Nishi withdrew his motion.  The Board took no action.

Vice-President Moore re-seated himself at the dais.

A. Consider Adopting Resolution No. 2001-39 to Approve Changing Committee Organization and Quorum Requirements:

Mr. Lowrey introduced this item.  Vice-President Moore inquired on the legalities of a one-person quorum speaking to staff.  Mr. Lowrey stated that was legal.  Vice-President Moore asked if staff could speak with all members of the Board to schedule a meeting.  Mr. Lowrey stated that staff could speak with all members of the Board with regard to scheduling the day and time for a meeting, but no more than two Directors regarding the items on the agenda.

On motion by Vice-President Moore, seconded by Director Bryson; the Board approve Resolution No. 2001-39 to make a quorum a majority of the committee members.  The motion was passed.

President Brown
-
Yes

Director Bryson

-
Yes


Director Randle
-
Yes

Director Nishi

 
-
Yes






Vice-President Moore
-
Yes

President Brown returned to the tabled item discussing a salary adjustment for non-represented employees.  Discussion regarding appropriate percentage followed. 
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On motion by President Brown, seconded by Vice-President Moore; the Board table the item until the end of the meeting.  With a vote of 1-Yes, 4-Noes, 0-Absent, the motion failed.

On motion by Vice-President Moore, seconded by Director Bryson; the Board adopt Resolution 2001-41 deleting the 3rd and 4th “Whereas” paragraphs, removing “finally” from the first “Whereas”, and modifying the salary adjustment to show 8.22% on August 1, 2001, 4% on July 1, 2002, and 3% on July 1, 2003. Discussion followed.

Director Nishi moved to call the question.  Director Bryson seconded.  With a vote of 4-Ayes, 1-No, 0-Absent the motion to call the question was passed.

Vice-President Moore restated his motion; the Board adopt Resolution 2001-41 deleting the 3rd and 4th “Whereas” paragraphs; removing “finally” from the first “Whereas”; modifying the salary adjustment to show 8.22% on August 1, 2001, 4% on July 1, 2002, and 3% on July 1, 2003; and adding under Further Resolved “it is the intent of this Board that the non-represented employees pay increases be equivalent to the represented employee pay increases.”  Director Bryson seconded that motion.  The motion was passed.

President Brown
-
No

Director Bryson

-
Yes


Director Randle
-
Yes

Director Nishi

 
-
No






Vice-President Moore
-
Yes

President Brown commented that he voted no because he is sure that someone will prove the calculations are incorrect or that it will look like the represented and non-represented employees are not being treated equally.

C.
Consider Approval of MCWD and Employees Co-Sponsoring a Marina Youth Soccer Team:

Mr. Youngblood introduced this item.  Vice-President Moore removed himself from the dais citing conflict of interest.  Director Bryson asked of the consequences if the employees fail to collect their contribution of $100?  Mr. Youngblood stated that if the money is not raised by August 1, 2001, then the District would lose the chance to sponsor a team.  Director Nishi commented that he thinks this is great to see everyone working as a team and fully supports this action.

On motion by Director Nishi, seconded by Director Randle; the Board agrees to co-sponsor a youth soccer team with the District employees.  The motion was passed.

President Brown
-
Yes

Director Bryson

-
Yes


Director Randle
-
Yes

Director Nishi

 
-
Yes






Vice-President Moore
-
Absent
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Vice-President Moore re-seated himself at the dais.

4.
Consent Calendar:

Director Nishi noted that it was after 10:00 p.m.  President Brown asked if anyone would like to make a motion.  

Director Nishi made a motion to adjourn the meeting.  The motion failed for lack of a second.

On motion by Vice-President Moore, seconded by Director Randle; the Board approve the Consent Calendar as presented.  The President then recognized Director Nishi who requested to remove items A, B, C, D, and E from the Consent Calendar.

A. Approve Minutes of the Regular Meeting of May 23, 2001:

On motion by Vice-President Moore, seconded by Director Randle; the Board approve the minutes of May 23, 2001.  Vice-President Moore moved to call the question.  Director Bryson seconded.  With a vote of 4-Ayes, 1-No, 0-Absent the motion to call the question was passed.  With a vote of 4-Ayes, 1-No, 0-Absent the motion was passed.

B. Approve Minutes of the Regular Board Meeting of June 27, 2001:

On motion by Vice-President Moore, seconded by Director Bryson; the Board approve the minutes of June 27, 2001.  Vice-President Moore moved to call the question.  Director Bryson seconded.  With a vote of 4-Ayes, Director Nishi asked to question legal counsel.  President Brown declined.  Mr. Lowrey informed President Brown that it would be appropriate to allow corrections to be made to the minutes if there are any needed.  Director Nishi asked to have minutes show the dual addresses for the meeting.  Director Nishi also questioned why the phone records show an additional 25 minutes after the meeting was adjourned?  President Brown returned to call the question and asked for a vote on approving the minutes as is.  With a vote of 2-Ayes, 3-Noes, 0-Absent the motion failed.  Director Nishi again questioned what time the meeting was adjourned?  Mr. Armstrong stated that the meeting adjourned as stated in the minutes at 8:47 p.m.  Director Nishi inquired if there was another meeting taking place?  President Brown called Director Nishi out of order.  Mr. Lowrey stated that the President could continue with the motion and information regarding what happened after adjournment could be provided at a later date and reviewed at that time.  Director Nishi requested that the minutes show that Vice-President Moore stepped down, citing conflict of interest on Action Item 4-B, after discussion and before the vote.

Director Bryson made a motion to approve the minutes showing that Vice-President Moore stepped down, citing conflict of interest on Action Item 4-B, after discussion and before the vote.  
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4. Consent Calendar:

B.
Approve Minutes of the Regular Board Meeting of June 27, 2001 (continued):

Motion failed for lack of a second.  Mr. Lowrey stated that the minutes could show that Vice-President Moore abstained from voting.  

On motion by President Brown, seconded by Vice-President Moore; the Board approve the minutes showing that Vice-President Moore abstained from voting.  Director Nishi objected.  President Brown made a motion to call the question.  Vice-President Moore seconded the motion.  With a vote of 4-Ayes, 1-No, 0-Absent the motion to call the question was passed.  With a vote of 4-Ayes, 1-No, 0-Absent the motion was passed.

C. Approve Minutes of the Special Board Meeting of April 4, 2001:

On motion by Vice-President Moore, seconded by Director Randle; the Board approve the minutes of the Special Board Meeting of April 4, 2001.  President Brown made a motion to call the question.  Vice-President Moore seconded the motion.  With a vote of 4-Ayes, 1-No, 0-Absent the motion to call the question was passed.  With a vote of 4-Ayes, 1-No, 0-Absent the motion was passed.

D. Approve Minutes of the Special Board Meeting of April 5, 2001:

On motion by Director Randle, seconded by Director Bryson; the Board approve the minutes of the Special Board Meeting of April 5, 2001.  President Brown made a motion to call the question. Legal Counsel advised the President to ask for any discussion or corrections.  Hearing none, President Brown made a motion to approve the minutes of April 5, 2001, seconded by Director Randle. With a vote of 4-Ayes, 1-No, 0-Absent the motion was passed.

E. Approve Expenditures for the Month of June, 2001:

On motion by Vice-President Moore, seconded by Director Randle; the Board approve the expenditures for June 2001.  Director Nishi questioned check number 31156.  President Brown asked Director Nishi if he had discussed this item with staff beforehand?  Director Nishi said no.  President Brown made a motion to call the question.  Vice-President Moore seconded the motion.  With a vote of 3-Ayes, 2-Noes, 0-Absent the motion to call the question was passed.  The motion was passed.

President Brown
-
Yes

Director Bryson

-
Yes


Director Randle
-
Yes

Director Nishi

 
-
No






Vice-President Moore
-
Yes
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5.
Informational Items:

A. General Manager’s Report:

Mr. Armstrong advised that on October 9, 2001, the District is planning a Joint Town Hall meeting with the Marina City Council which will focus on the current status of water resources in the Salinas Basin.  Monterey County Water Resources Agency will also participate.  Mr. Armstrong encouraged all Board members to be present.  

Mr. Armstrong gave a reminder that the Open House is scheduled for September 22, 2001.  

He noted no change on the conveyance since the weekly update last Friday.

President Brown suggested skipping items 5-B and 5-C and moving to Directors Comments. 


D.
Director’s Comments:

President Brown commented that he appreciates being elected President of the Board and in order to continue to operate effectively, as he is the least experienced member, he is asking for guidance from the other members of the Board.  During the last meeting, President Brown adhered strictly to time limits by using an egg timer to limit the discussions.  He asked the rest of the Board for their opinion as to whether or not he is moving in the right direction.

Director Randle stated that the Board has been in need of this.  He said that President Brown is doing a good job and, hopefully, anyone following in his footsteps can keep the time limits as stated in the policy.

Director Nishi stated that President Brown is doing a good job.

Director Bryson asked counsel’s opinion.  If President Brown asks for Vice-President Moore’s opinion and then Director Bryson’s on his conduct in running meetings, is that a Brown Act violation?  Mr. Lowrey stated that if there is no passing of information that allows the Board to come to a collective determination, then it is not a serial meeting.  Guidance says that you should avoid doing that as much as possible because of the potential for a serial meeting.  Director Bryson asked if President Brown called him and asked if he should leave the egg timer at home and then calls Vice-President Moore and says, “Director Bryson says that I should leave the egg timer at home, what do you think?”  Is that a violation of the Brown Act?  Mr. Lowrey affirmed that it was.  Director Bryson stated he had no comments.
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Vice-President Moore stated that the President is doing a fine job, despite the challenges of keeping the meetings civil and moving forward in a timely manner, when he is being constantly criticized and every mistake is pointed out.  If the President had called him to discuss the egg timer, which he did not, he would have told him that this meeting worked better.

Director Nishi: No comments.

Director Randle: No comments.

Director Bryson: No comments.

Vice-President Moore: No comments.

On motion by Director Randle, seconded by Vice-President Moore; the Board adjourn the meeting.  With a vote of 5-Ayes, 0-Noes, 0-Absent the meeting is adjourned.

8.
Adjournment:

Meeting was adjourned at 10:30 p.m.

APPROVED:









______________________________









David W. Brown, President

ATTEST:

__________________________________

Michael D. Armstrong, General Manager

